The draft agreement is for informational purposes only.  It is not an exhaustive treatment of Rule 206(4)-1, nor does it provide legal advice regarding fact-specific issues an investment adviser or a promoter may face. Parties should seek legal counsel.

CLIENT REFERRAL FEE AGREEMENT

THIS AGREEMENT is made and entered into as of this ____ day of [DATE], by and between [Investment Adviser], a company incorporated under the laws of the State of [State] (the “Company”), and [Individual] (the “Promoter”).

WHEREAS, the Company desires to have Promoter refer the [List of Individuals on an Exhibit/ or Any persons other than those listed on an Exhibit] (the “Referred Client(s)”) to the Company; and  
WHEREAS, Promoter desires to make such referral on such terms as are hereinafter set forth;
NOW, THEREFORE, IT IS AGREED:

1. The activities that Promoter will engage in hereunder will be to seek to refer the Referred Client as a potential investment advisory client to the Company.   The Company shall have the right, in its sole discretion, to reject the potential client referred by Promoter.  Promoter shall perform her duties hereunder in a manner consistent with any instructions issued by the Company and the provisions of the Investment Advisers Act of 1940, as amended (the "Act"), and rules thereunder.
2. In consideration for the referral activities of Promoter with respect to the Referred Client, upon the Referred Client entering into a written investment advisory agreement with the Company (or any of its affiliates) during the term of this Agreement, the Company agrees to pay to Promoter a fee (the "Fee") as set forth in Exhibit A attached hereto. 
3.  The Company's obligation to pay the Fee set forth in Section 2 above is conditioned upon compliance by Promoter with the following:

(a) Promoter shall perform his/her duties under this Agreement in a manner consistent with the Act, and the rules and regulations thereunder, and all applicable federal and state laws
;
(b) At the time when Promoter solicits the Referred Client for which compensation is paid or to be paid as specified in this Agreement, Promoter shall provide the Referred Client written disclosure that clearly and prominently states (1) the status of the Promoter (i.e., current client or investor or not); (2) that the Adviser is paying Promoter to make the referral, and the material terms of such compensation; and (3) a statement of material conflicts of interest on the part of the Promoter resulting from the Promoter’s relationship with the Adviser (the “Written Disclosure
”) as set forth in Exhibit B
 attached hereto.;

(c) At the time when Promoter refers the Referred Client to the Company under this Agreement, Promoter shall deliver to the Company written representation that the Promoter has complied with Section 3(a) and (b) above with respect to the Referred Client;

(d) Promoter while engaged in the activities contemplated in this Agreement shall not be an “ineligible person
” under Rule 206(4)-1(b)(3) under the Act (and defined in Section 5 below); and

(e) Under this Agreement, Promoter shall not distribute to the Referred Client any advertisement or promotional material bearing the Company’s (or any of its affiliates) name (other than any materials provided by the Company for use by Promoter) without the specific prior written approval of the Company.
4.  The Company represents that it 
(a) is registered as an investment adviser under the Act and will comply with the provisions of the Act, the rules and regulations thereunder; and
(b) will not charge a fee for providing advisory services to any client who is referred by Promoter without first entering into a written investment advisory agreement with that client.
5. Promoter represents that he/she is not an “ineligible person
,” i.e., that she:

(a) Is not subject to an SEC opinion or order barring, suspending or prohibiting the person from acting in any capacity under the federal securities laws;
(b) Has not been convicted by a U.S. Court within the previous ten years of any felony or misdemeanor involving: 
(i) the purchase or sale of any security, the taking of a false oath, the making of a false report, bribery, perjury, burglary, any substantially equivalent activity however denominated by the laws of a relevant foreign government or conspiracy to commit any such offense;  
(ii) the conduct of the business of a broker, dealer, municipal securities dealer, investment adviser, bank, insurance company, government securities broker or dealer, fiduciary, transfer agent, credit rating agency, foreign person performing a function substantially equivalent to any of the above, or entity or person required to be registered under the Commodity Exchange Act or any substantially equivalent statute or regulation;
(iii) larceny theft, robbery, extortion, forgery, counterfeiting, fraudulent concealment, embezzlement, fraudulent conversion, misappropriation of funds or securities, or substantially equivalent activity however denominated by the laws of a relevant foreign government; or
(iv) the violation of sections 152, 1341, 1342, or 1343 or chapter 25 or 47 of title 18, United States Code or a violation of a substantially equivalent foreign statute;

(c) Has not been convicted by a U.S. Court in the past 10 years of engaging in the conduct specified below:
(i) Willful misstatements or misleading statements or omissions of fact in an SEC application, report or proceeding;
(ii) Willful violations of the federal securities laws (i.e., Securities Act, Exchange Act, Investment Company Act or Investment Advisers Act) Commodity Exchange Act, or rules thereunder or MSRB rules.

(iii) Willfully aiding and abetting above violations or failing to supervise another

person who commits such violations;

(d) Has not in the past 10 years, been the subject of any final order by a state securities commission, state or federal banking authority, state insurance commission or the National Credit Union Administration that bars a person from associating with a regulated entity or from engaging in banking, insurance or securities business, or constitutes a final order based on violations of laws or regulations prohibiting fraudulent, manipulative or deceptive conduct;  
(e) Is not currently subject to a permanent or temporarily injunction from acting as an adviser, BD, credit rating agency, underwriter, municipal securities dealer, person required to be registered under the Commodity Exchange Act etc. by order, judgment or decree of U.S. Court; and 
(f) Has not in the past 10 years, been the subject of a commission order that she cease and desist from committing or causing a violation of (i) any scienter-based anti-fraud provision of the federal securities laws (e.g. § 17(a)(1) of the Securities Act, §10(b) of the Exchange Act and Rule 10b-5, § 15(c)(1) of the Exchange Act, and §206(1) of the Advisers Act); or (ii) §5 of the Securities Act.  
This provision does not include any matter(s) that occurred prior to May 4, 2021, if such matter(s) would not have disqualified such person under Section 206(4)-3(a)(1)(ii), as in effect prior to May 4, 2021.

Promoter agrees and represents that she will notify the Company within ten business days of any changes in the foregoing representations.  
6. Each party acknowledges that the other may enter into agreements similar to this Agreement with other parties for the performance of services similar to those to be provided under this Agreement.
7. The relationship of Promoter to the Company under this Agreement shall be that of an independent contractor.  Promoter’s activities are limited to those stated herein.  Promoter shall not have the authority to act in the name of, or as agent for, the Company or any of its affiliates, or contractually bind the Company or any of its affiliates.  Each party shall absorb its own expenses associated with its activities under this Agreement.
8. Promoter shall indemnify and hold harmless the Company and any of its affiliates, and the Company’s and any of its affiliates’ officers, directors, members and employees from and against any and all losses, claims, liabilities and expenses (including reasonable attorney’s fees) arising out of any negligent, reckless, dishonest, fraudulent, or criminal act or omission on the part of Promoter with respect to the services provided by Promoter under this Agreement.  

The Company shall indemnify and hold harmless Promoter from and against any and all losses, claims, liabilities and expenses (including reasonable attorney’s fees) arising out of any negligent, reckless, dishonest, fraudulent, or criminal act or omission on the part of the Company and its officers, directors, members or employees in respect to the Company’s obligations under this Agreement.  

This Section 8 shall survive termination of this Agreement.

9. No change or modification of this Agreement shall be valid unless the same is in writing and signed by all parties hereto.
10. The services described herein and the obligations of the parties hereunder may not be assigned, in whole or in part, by either party without the express written consent of the other.
11. Any notice hereunder by either party to the other shall be given in writing by personal delivery, facsimile transmission, or electronic mail or certified mail with return receipt requested.  Each such notice shall be addressed:

If to the Company, to:

If to Promoter, to:

Either party may change its address set forth above by giving the other notice of such change in accordance with the provisions of this Section.

A notice shall be deemed given, if by personal delivery, on the date of such delivery or, if by certified mail, on the date shown on the applicable return receipt.

12. This Agreement shall have an initial term of six months and shall thereafter continue for additional six-month renewal periods unless either party provides written notice of termination to the other not less than thirty (30) days before the end of such initial or extended term.

13. Notwithstanding Section 12, the Company may terminate this Agreement immediately by giving notice of such termination to Promoter.  If Promoter has failed to comply with any of the provisions in Section 3 or any of the representations in Section 5 hereof, the Company shall not be obligated to pay any further fees pursuant to Section 2 and Exhibit A hereof.  If this Agreement is terminated by the Company for any reason other than Promoter’s failure to comply with any of the provisions in Section 3 or any of the representations in Section 5 hereof, notwithstanding any such termination, the Company will remain obligated to pay Promoter the fee stated in Section 2 and Exhibit A hereof for the Referred Client that has entered into a written investment advisory agreement prior to the termination of this Agreement, so long as Promoter continues to make the representations in Section 5 hereof.
14. This Agreement shall be governed and interpreted in accordance with the laws of the State of [State] without reference to its conflicts of law principles.
15. This Agreement may be executed in one or more counterparts, all of which taken together shall constitute a single agreement.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.






Investment Adviser
By:_____________________________
Title:

[Promoter]
By:_____________________________
Title:

EXHIBIT A
FEE SCHEDULE

[The Fee can be structured as a perpetual payment as long as the Company is providing investment advisory services to the referred client; or as a declining payment that has a perpetual payment or a final payment after a certain period of time.]

Example:
In accordance with Section 2 of the Agreement, the Company shall pay Promoter a referral fee for the Referred Client as follows beginning the quarter in which the Company receives an investment management fee from the Referred Client 
20% of the investment management fee that the Company receives from the Referred Client for the first year; 

15% of the investment management fee that the Company receives from the Referred Client for the second year;


10% of the investment management fee that the Company receives from the Referred Client for the third year; and

5% of the investment management fee that the Company receives from the Referred Client for the fourth year and each year thereafter.

EXHIBIT B
DISCLOSURE STATEMENT
This statement is given to you as a prospective client of [Investment Adviser] (“Company”) in accordance with the requirements of Rule 206(4)-1 under the Investment Advisers Act of 1940.  The purpose of this statement is to notify you that [Promoter] will be compensated for referring you to the Company. 
1. The relationship between the Company and [Promoter] is contractual pursuant to which the Company will pay [Promoter] a referral fee 
as described in 3 below.  Promoter is not, and has never been, an investment advisory client of the Company.  Promoter does not receive any investment advisory services from the Company. Promoter has no other relationship with the Company other than to refer clients to the Company.. 

2. In the event that you enter into an investment advisory agreement with the Company , you will pay an asset management fee under a written agreement with the Company. As compensation for referring you to the Company, [Promoter] will receive from the Company a cash fee. The fee will be a percentage of the investment management fee (i.e., [Provide the specific payment terms, e.g., 20% first year, 15% second year, 10% third year, and 5% thereafter] that you pay to the Company. Promoter does not receive any other compensation from the Company.      

3. [Promoter], due to the compensation referenced above, has an incentive to recommend the Company for reasons other than the quality or merits of the Company, which is a conflict of interest.  [Promoter] does not have any other material conflicts of interest in recommending that you become a client of the Company. 
�This Agreement assumes that the Promoter:


(1) will receive more than de minimis compensation, i.e., more than $1,000 in a twelve month period, and (2) is not an affiliated person of the Adviser. [Although an adviser must ensure compliance with certain provisions of Rule 206(4)-1, a written agreement is not required]





This Agreement also assumes that the Promoter is not a registered broker-dealer. [A written agreement may be required for Promoters who are registered broker-dealers, but other provision of Rule 206(4)-1 do not apply.]


�Compliance Note: Depending on the state(s) where Promoter will be soliciting clients on behalf of Company, the Company may want to include a Promoter representation that the Promoter has all necessary licenses, permits and registrations as required by any statute, rule or regulation in connection with the Promoter's activities under this Agreement.


�The Company must have a reasonable belief that the Promoter discloses this information to the Referred Party at the time the referral is made.  Rule 206(4)-1(b)(1). 





Although the marketing rule has done away with the a "separate disclosure requirement", a written document is a good way to satisfy the new rule's disclosure requirements, particularly where a referral may be made orally.


�The Written Disclosure should be prepared by the Company.


�Although written representations are no longer required, the Company should have a requirement in place so that the Company will be able to substantiate its reasonable belief that the required disclosures have been provided to the Referred Client by the Promoter.





The Final Rule Release suggests that, at minimum, the Company include a provision in its written agreement with the Promoter, requiring the Promoter to provide the required disclosures to investors. Final Rule Release, p. 104.  





Requiring a representation from the Promoter or requiring a written acknowledgement from the referred client is not specifically required, but may be a good business practice.


�The Company may not compensate a Promoter if the Company knows, or in the exercise of reasonable care should know, that the Promoter is an "ineligible person" at the time of the referral.


�An "ineligible person" is (1) a person who is subject to a "disqualifying Commission action", (2) a person who is subject to a "disqualifying event", and (3) any employee, officer, or director of the ineligible person and any other individual with similar status or functions within the scope of association with the ineligible person. See Rule 206(4)-1(e)(9).





Please note that there are limited exclusions from the term "disqualifying event" not referenced here.


�The list of disqualifying events rendering a Promoter an "ineligible person" is broader under the new rule than the old rule.  A Promoter will not be disqualified on the basis of any disciplinary matter that occurred prior to May 4, 2021 (the marketing rule's effective date) if that matter would not have disqualified the person under the old cash solicitation rule.


�Statements need to be fact specific to the Promoter and whatever the relationship is between the parties.


�Disclosure should include specific information on: amount (percentage or flat fee), time period of fee (one time or continuing over a period of time), and when compensation is payable. If any non-cash compensation is included (e.g., payment of expenses), also include the value of the non-cash compensation when readily ascertainable.





